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THE CLICO CRISIS: A CASE OF REGULATORY FAILURE AND A CALL FOR  GOVERNMENT INTERVENTION
ALFRED M. SEARS

17TH MARCH 2009

On the 24th February 2009 the Registrar of Insurance petitioned the Supreme Court of The Bahamas  for the winding-up of CLICO (Bahamas) Limited (“CLICO”) because CLICO was unable to pay claims of US2.6 million in the Turks & Caicos Islands and (b) its liabilities were estimated to exceed its assets by at least $9 million.  The Supreme Court appointed Mr. Craig Gomez of Baker Tilly Gomez as Provisional Liquidator for CLICO.  A hearing of the winding-up petition is scheduled to be heard on the 18th March 2009.


CLICO has branch operations in Turks & Caicos Islands and Belize, all supervised by the Registrar of Insurance in The Bahamas.  The Bahamas accounts for about 68% of its premiums; Turks & Caicos Islands for 27% and Belize for 5% of total premiums.  There are about 141 employees in The Bahamas, comprising 90 sales agents and 51 administrative staff.


CLICO’s portfolio comprises about 17,297 Life Insurance policies with annual premiums of $5.1 million; 11,230 Accident and Sickness health policies with annual premiums of $3.2 million; 2,689 Annuities with annual premiums of $4.6 million and 7,402 Group policies with annual premiums of $1.8 million.  The total individual and group policies amount to some 38,618 with annual premium of $14.8 million.


The responsibility for the failure of CLICO must rest on the propriety of the corporate judgment exercised by the directors and manager of the enterprise.  However, I submit that the Bahamian Government was equally culpable in its persistent failure to properly regulate CLICO and make a timely intervention when it became aware of CLICO’s problems in order to protect the Bahamian public.  

The Bahamian Government therefore made a mistake in failing to provide any guarantees of recovery to the 38,618 Bahamian policy and annuities holders, since the failure of CLICO was due, in part, to the regulatory failure and the failure of the Government to bring into force the Domestic Insurance Act which was passed by Parliament in July 2006.

Mr. Ewart Williams, Governor of the Central Bank of Trinidad & Tobago, when announcing the rescue plan of approximately TT$6 billion for CL Financial Group (the ultimate beneficial of CLICO Bahamas) on the 30th January 2009, identified the following factors as causing the financial difficulties of CL Financial and its subsidiaries and affiliates:

· Excessive related-party transactions which carry significant contagion risks.

· An aggressive high interest rate resource mobilization strategy to finance equally high risk investments, much of which are in illiquid assets (including real estate both in Trinidad and Tobago and abroad).

· A very high leveraging of the Group’s assets, which constrains the potential amount of cash that could be raised from assets sales.

The Government of Trinidad and Tobago asserted that its rationale was to avoid any risk of contagion to the financial services sector of Trinidad, given that CL Financial controls over TT$100 billion of assets in at least 28 companies located throughout the Caribbean, with interests in several industry sectors including banking and financial services, energy, real estate and manufacturing and distribution.  Governor Williams said that the principal objective of the rescue plan was “to ensure that resources are available to meet withdrawals of third-party CIB depositors and Clico policy holders; to protect the funds of depositors and policy holders and in so doing maintain confidence in Clico and reinforce confidence in the financial sector as a whole.”  I suggest that this rationale is equally applicable to the Bahamian policy and annuity holders of CLICO (Bahamas) Limited.
On the 25th February 2009 the Commissioner of Insurance of Guyana was granted a judicial management order over CLICO Guyana.  One week later, on the 3rd March 2009 President Bharrat Jagdeo of Guyana announced that the investment of all policyholders in Guyana will be guaranteed and requested that policyholders continue to pay their premiums.  On the 3rd March 2009 the Cayman Islands Monetary Authority instructed CLICO (Cayman) Ltd. to stop its public investment activity until company accounts are approved by the Authority.

FAILURE GOVERNMENTAL REGULATION/OVERSIGHT

The Bahamian investing public would have been attracted to CLICO, apart from its attractive rates of return on investment, by the general perception that insurance companies in The Bahamas are safe because they are regulated by the Registrar of Insurance.  As a regulated insurance company, the law requires that: (a) certain statutory reserves be maintained, pursuant to Section 6 of the Insurance Act (“the Act”); (b) non insurance businesses be segregated from insurance business, pursuant to Sections 15 and 16 of the Act; (c) there be security of life policy holders, pursuant to Section 17 of the Act; (d) an annual independent audit of the insurance company be performed, pursuant to Section 18 of the Act; the insurance company submit its accounts and balance sheet to the Registrar within six (6) months of the end of each financial year; a consolidated financial report be submitted where an insurance company is part of a group of companies, pursuant to Section 21 of the Act; all transactions be arms-length; investments strategy be diversified in liquid assets.


Section 40 of the Act empowers the relevant Minister to appoint any suitable person as an Inspector to investigate the affairs or any part of the affairs of a registered insurer if he is satisfied that such investigation would be in the interest of the policy-holders or of persons who may become policy-holders, at the expense of the insurer.


Section 52 of the Act prohibits issuance of a document relating to insurance which is false or misleading, with a penalty, on summary conviction, of a fine of $3,000 or to imprisonment for one year or both.


Section 58 of the Act states that the Exchange Control Regulations Act shall apply to the operations of an insurance company in The Bahamas.


It is clear from the Communication on CLICO (Bahamas) Limited to Parliament by Prime Minister Ingraham on the 2nd March 2009 that most of the aforesaid sections of the Insurance Act were violated.  From the Communication, it is clear that from 2004 to 2007 CLICO had made related party loans of over $200 million, representing 58.56% of its total assets and 68% of invested assets which were taken out of the country, contrary to Exchange Control Regulations, ultimately to  Wellington Preserve Corporation’s Florida real estate project.


As regulators, the Minister with responsibility for insurance, now the Minister of Finance and the Registrar of Insurance, especially over the past five (5) years, failed to enforce the Act with respect to CLICO.  The Prime Minister and Minister of Finance, in his Communication, stated that in a prudential meeting in 2007 the Registrar of Insurance had demanded that CLICO return the then $53 million to reduce the inter-company loan balances.  CLICO ignored the demand and the regulators failed to take any corrective action.  

Upon receipt of the audited financial statements in July 2007, highlighting the extent of the real estate investments, the Registrar of Insurance sent CLICO a letter demanding, amongst other things, that all inter-company loans be repaid by Friday 9th January 2009.  Again CLICO failed to perform the actions demanded by the Registrar of Insurance by the deadline and the Minister of Finance and the Registrar of Insurance failed to take any corrective action.

A meeting was scheduled by CLICO with the Minister  of State for Finance for the 29th January 2009.  CLICO rescheduled the meeting for the 5th February 2009.  CLICO failed to attend the rescheduled meeting.  The Minister of Finance and the Registrar of Insurance, again failed to take any remedial action.

Incredibly, Prime Minister Ingraham stated that it only became clear that CLICO was in serious trouble on the 30th January 2009 when the Central Bank and the Minister of Finance of Trinidad & Tobago announced its rescue plan of TT$6 billion for CL Financial, the parent company of CLICO (Bahamas) Limited. 

FAILURE TO BRING DOMESTIC INSURANCE ACT INTO EFFECT

The House of Assembly and the Senate passed the Domestic Insurance  Act in July 2005.  It was recognized by the Government and Official Opposition at that time that the current Insurance Act was inadequate to regulate effectively the insurance industry in The Bahamas.  The new Act gave the Registrar of Insurance, amongst other things, administrative autonomy from the Minister of Finance, better enforcement powers, established stricter reserve requirements (along the Canadian standards) and required investment diversification.

Having recognized the limitations of the current Act and moved Parliament to enact the new Domestic Insurance Act, why has the Government failed and/or refused, from 2005 to the present, to bring the Domestic Insurance Act into effect?  


The failure of the Government to bring the Domestic Insurance Act into effect is a grave failure and also breached the commitment it made to the Caribbean Financial Task Force (“CFATF”) when it accepted its Mutual Evaluation Report of the financial services industry in The Bahamas on the 23rd December, 2007.  During the assessment of The Bahamas, it was determined by the CFATF’s assessment team that the lack of administrative autonomy, the power to conduct inspections and compel the production of documents by the Registrar of Insurance compromised the anti-money laundering and anti-terrorist financing system of The Bahamas.  The Bahamian response was that the new Domestic Insurance Act would soon have been brought into effect to address those concerns.  It is now almost two years since we promised the CFATF to bring into force the Domestic Insurance Act and the Government has failed to fulfill this commitment. 

According to the immediate former Registrar of Insurance, Mr. Roger Brown, who said that “I also believe that if the Domestic Insurance Act had been in place, the CLICO matter would not have developed.” (The Tribune, Business Section, page 1, Thursday, March 12, 2009).

In light of the persistent failure of the Government, over the course of at least five (5) years, to ensure that CLICO’s compliance with its statutory obligations when it knew that CLICO was in breach of the law impresses a legal duty on the Government to help to make whole those persons harmed as result of the regulatory failure.  Further, the failure of the Government to bring into force the Domestic Insurance Act to cure the systemic weaknesses of regulatory infrastructure also imposes and obligation on the Government to restore those persons harmed and for whom it had an obligation to protect.
RECOMMENDATIONS
1. The Bahamian Government, being aware of the deteriorating condition of CLICO’s Balance Sheet and failing to alert the Bahamian public or protect their interest, should guarantee the recovery of the policy holders and annuity holders of CLICO.

2. The Government should assume control of the assets of CLICO, as it is in the best position to carry the devalued real estate assets for a few years, just as the United States Government is proposing to do by quarantining the toxic US mortgages with the full knowledge that the market will rebound.

3. The Government should take immediate preventive measures to prevent a recurrence of the CLICO fiasco and a contagion by bringing into force the Domestic Insurance Act to ensure that proper statutory reserves are maintained by all insurance companies; there are no related-party loans and transactions; there is diversification in investment portfolios in liquid assets; there is full transparency and accountability; there is full compliance with Exchange Control Regulations.

4. The Government should convene a financial industry/regulators/Official Opposition/Unions/Civil Society consultation to conduct an immediate review of the insurance industry in The Bahamas and the CARICOM region to recommend additional statutory and regulatory reforms, in light of the CLICO failure.

5. The Government should forthwith propose legislation to the Parliament regulate pension funds in The Bahamas to protect the savings and retirement funds of the Bahamian public.

6. As the leading Offshore Financial Centre in the Caribbean, The Bahamas should offer to provide facilities and secretariat for the headquarters of a CARICOM College of Insurance Regulators to harmonize insurance regulatory standards, monitoring and cooperation to protect consumers within the CARICOM region. 

7. The Government should establish a special prosecution team to investigate and prosecute the persons found to have violated provisions of the Insurance Act, the Companies Act, the Exchange Regulations Act and the Penal Code Act in order to deter future irresponsible corporate abuse and criminality.
