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DEC'S'ON







S list of
or a/ternative/y,

that the applicant ;s entitled ¢o his Name

ttorney-Genera/’s list apg o jt being
restoreqy thereto as if it pa not beepn .
further or a/ternative/y,

emoveqg therefrom;

revocatiop o
dation of the applicang

-Ge eral’s Jis¢ as

Mmendeqy o the s cond Res ndent op or abouyt
Ugust 009, Upon the requisijte consultatlon with the
deS/gnated Persong that then Attor, V-Genera/ Michaes L



directions p

ursuant ¢o Art. 28 of the
he Couyrt seem appropriate for the
Curing the enfo

rcement of any righ¢
N of which the Appli



“the Constitutlon ). By virtue of
Section 15 of Legal Profess:on Act (Ch. 64) (heremafter referred to as “the Act”)
he is 'ésponsipje for réceiving appl

A



ouncijl Mmay make p ye-laws fo, the direction,
¢ontrof ang government of the Ba,

Association.
(2) In addjtio
| or i

n to any other Powers
I Imposeqy b

or duties conferreq
YV this of any other Act, the Bar Councijy
shall pe responsiple for-

(a) the Maintenance or  the honoyr and
in €pendence of th ar and th defence of
the Bar in jts relations with the eéxecutive and
the Judiciapy,-»

! Under Section 15 of the Act the AG s obliged to c

the Prime Minister.

Pretiminar Issues
T4y Issues
9. Before the Court could hegr the Substantijye issues faised in the
Applicants application it had first to dispose of certain preIimlnary Objectiong
faised by the Applicant in two Notices filed on 11 January 2010 They related t
the Office of the Attorney-GeneraI appeanng for the Secong Respondent through
Mr. Kiein and other law officers’ representatlon
Propriety and
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The Case

13 The long title to the Act States:



“15. (1) A Counsel/ anqg attorney may apply to the Attorney
Genera/ for appointment as one of Her Majesty’s
Counsel,

before the appointed da Y or who thereafte, Is appointeq



ISsue of Seniority s Non-justiciaple

1



has been O consultation with the
President of the Bar Assocxat:on as envisageq by section 15 in respect to the
Applicant:
(2) The Attorney-Genera/, after ¢
Chief Justic

Onsultation with the
e, the President of the Bar Association and
Such other Persons ¢ the Attorney-Gene
may recommenqg o

ral sees fit,
. (Underlining is mine).






List receiveq by the Governor~GeneraI.



int ..” Has
the AG abrogateq his responsibih'ty to

appoint the Applicant 5 QC by Suggesting
dvising”

a QCc» My short answer is no. His invi



30.  The facts in the ccsy Case are set out in Paragraphs 2 and 3 of Lorg

Fraser's decision. They reag-:

“2. Since 1947, when GCHQ was establisheq in jts present
iorm, ajf the staff employed there have peep permitted, anq
indeeqd encouraged, to belong to nationa/ trade unions, anqg
most of them did so. Siy unions were representeq a¢ GCHQ,



question whether the Courts, ang your Lordships' House jn its
Judicia/ Capacity, have Power to review the instruction on the






the founts n but the Parent of them, ” Chitty on Prerogatives,
107. |t Must also pe admitteq that in the exercise of that

36. The conferment of honours in The Bahamas under Section 15 Submits My

Klein, rests in the Governor-General acting on the advice of the Prime Minister

at page 418 A-C:



38. iNg on the CCsu case in Reckley v Ministry of Public Safety
and Immigration (No. 2) (1 996) J.C.y No. 3 (Quicklaw reference) Lord Goff of
ieve €y said at paragraph 2¢-

See also Lorg Diplock a¢ Pages 408-9, anyg Lord Roskill a¢ Page 4184.
C. 1
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Council, the Prime Minister and other Ministers of the Crown
Mmay also éxercise the Crown Prerogatiye,

appellant’s appointment, he was exercising the Prerogatiye

Power of the Crown relating ¢o honours, The honours

Prerogatjye Is not limiteq ¢o conferrals the Government of
: ik 5 H

against, 5 foreign country's conferral of an honoyr on a
Canadian Citizen,

Subject Mmatter. r1he éxercise of the Prerogative will pe
justifiable, Or amenaple 4o the judiciay Process, jf jts Subject

Individya/ The éxercise of the onours Prerogative js always
beyong the revijey of the Courts. No importang individya/
interests are at stake. The appellant's rights were not affecteq,
No Canadian Citizen has 4 right to an honour, and no Canadian
Citizen can have , legitimate expectation of receiving ap
honouyr. In Canada, the doctrine of legitimate €xpectations

informs the duty of Procedura/ fairness; It gives pno
Substantjye rights. Even jf the doctrine of legitimate




No. 2 ang the Australian Case of Bascomp the Acting Acdministator for the

Nciihern ierritorieg (1993) 119 ALR 557

42. Bascomp is important in another réspect as jt also illustrateg the non-










regarded a¢ Subject ¢o Judicial review, since Specific
administrative decisions involving the application o,
interpretation of legal requirements are clearly Justiciapble, »

stated at page 538:

"Those Powers wpjch the executive exercjses without
Parliamentary authority are Compriseq under tpe

(V]
'h




49.  Article 71 of the Constitution Speaks to the Executive in The Bahamas

50. Article 79(1) and (3) provide-

“79. ¢ 1) The Governor-GeneraI shall, in the éxercise of pjs
functions, act jn accordance wijth the advice of the
Cabinet or 5 Minister acting under the general authority of
the Cabinet, except in cases where by this Constitution or
any other law pe Is required to actin accordance with the
recommendatiop, Or advice of or with the C€oncurrence of,
or after consultation with, any person or authority other

than the Cabinet

{3) Where the Governor-GeneraI Is directeq to exercise any
function after Consultation with any person or authority
he shay not pe obliged to éxercise that function jn

accordance with the advice or recommendation of that
person or authority. »

51. Pursuant to Article 79(1) the Governor-General is obliged to act in the

the Prime Minister tenders his advice to the Governor-General under section

26



General under
Section 15(3), the €xception Ccontaine

d in Article 79(1) is engaged Pursuant to the
Phrase “any other law”; ang the Go

vérnor-Genera| IS not obliged to accept the
advice of the Prime Minister.

52. I have
of the Constit
Constitution:

S0 conclyde

d because
ution. Article

of the construction | place on certain Articleg
72 of the Constitution provides for g Cabinet ang its

€ appointeqd in

“minis terial

 “Ministerig/ responsibility or

inet myst¢ approve publicly

gn” |t should be Noted that there are any




4. The AG s allocated the Ministeria) responsibility for Certain legaj Matters
of the country. However he is not vested with any authority jn relation to the Bar
Associ

the Act either.
55.




this Constitutlon
lament mga make laws for the Peace, orge, and goog
government of The B4 amas. ”

Genera| “either directly or
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Govemor-GeneraI and the Prime

61. In Sanatan Dharmg Sabha of Trinida

d and Tobago
Marh

"NC., Satnaryan

araj, Islamic Relief Centre Ltd., Inshan lahmae] v The Attorney General of

Trinidad and Tobago [2009] UKPC 1



arrangements in Trinidag and Tobago. Those arrangements are not dissimilar to
our own constitutional Provisions.




consulting the Jamaijcan Privy Council, that the
Governor-GeneraI refused ¢o require information
recommendeq to be obtaineq by the Jamaican Privy
Council of that the Governor-GeneraI having required






Seventeenth Century. A thumbnaj view of

be foung in Attorney-

Name to the Governor-

69.

Governor~



70. It seems to me that the Structure of sectio

n 15 expects the Prime Minister
to tran

Smit as g Mmatter of Course, the n

ame of gn applicant Submitted by the AG
to the Governor-GeneraI. The yse of the worg “may”

is discretionary only in

not lie within the power of the Prime

Governor-GeneraI at all.

overnor-Generg| with the Prime Minister's
advice

2. The d:ff:culty for the Applicant with the view I hold lies In the Prime
Ministe

$a QC; and the nebuloys Criteria for
one to be go appointed Thus.

I would agree with the dicta of Olney
Bascomp that

din
“the decision-making Process may pe influenceq by a
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76. Olney, 4. observeq at Paragraph 73 in Bascomp (supra);

has by tradition been Within the Province of the
executive government Examples abound of barristers
who, for one reascn o, another, haye been Overlooked
for appointment Cr whose appointments have beep,
delayeq






dby g person recommended, eéven when Invited to apply by the
Attorney—General that sych Person wijj be duly appointeq As Nelson JA
Observeq In the Apphcatton of Vashti Sampson et. al
2003 (TT) z Si

is beyong its statutory Powers oy js in breach of
the fay
81. That Section 15 has been a sourc
Promuig

cles 15 and
26 of the Constitution. Article 15 Provides-



(a) life, /iberty, Security of the Person and the Protection of
the law;

Prejudice the rights ang freedoms of others o, the public
interesg »

83. Article 26 Provideg”

+()



Such description, is reasonaby Justifiaple in 4
democratic Society; or




loca/ government authority or 4 boadly Corporate
establisheqy by law for Publjc PUrposes.

(6) Paragraph (2) of this Article shall not apply to
anything Which js express/y or by necessafy Implicatiop
Authoriseqy to be done by an Y such pro Vision of law as js
referreq to jn paragraph (4) or (5) of this Artic/e,

(7) Subject to the Provisjons of subparagraph (4)(e) and
f paragraph (9) of this Article, o persop shall pe

(b) in respect of any Covenant or Provisjopns in any
conveyance or Jease or agreement for, o, in
consideration of, or Collatergy/ fo, 5 conveyance or
lease restricting by dlscriminatory Provisjons the

an

and freedom Varanteeqy Y Articles 21, 2 A and

of thjs C nst/tution, being Such restriction as js

authoriseqy rticle 1(2)(a), 22(5), 23(2 24(2) of
25(2)(a) or(e), as th ay b

(10) Nothing in paragraph (2) of this Article Shall affect
any discretion relating to the institution, conduct o,

e
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Medica/ Superintendent o Holberton Hospita/
constituteq discrimination attributap/e o hjs Politica/

Opinions o, affiliations. ”

"



ing that N this case there wag a list of SOme thirteen Names sent to
the Prime Minister by the AG This Means that jt was within the Purview of the
Prime Minister to se

‘the




they have Made my task mf:m’te:y
tolerable
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aacs, Sr. g

Having heard Counsel on the issue of Costs each party is to bear his own
costs.

Dated thjs 15t day of September 2010




