	COMMONWEALTH OF THE BAHAMAS
	2008/CLE/gen/FP/

	IN THE SUPREME COURT
	

	Common Law Side
	

	
	
	

	BETWEEN:
	

	
	
	

	
	ZHIVARGO LAING
	Plaintiff

	
	
	

	
	-and-
	

	
	
	

	(1)

(2)

(3)
	JOHN ROLLE

BERNARD NOTTAGE

FRANK SMITH
	Defendants

	
	
	


ELIZABETH THE SECOND, by the Grace of God, Queen of the Commonwealth of the Bahamas and of her other realms and territories, Head of the Commonwealth.

TO:

John Rolle


Rolle Town, Exuma

AND TO:
Bernard Nottage

54 Collins Avenue





Nassau, New Providence

AND TO:
Frank Smith

Arawak Homes

Sunshine House

East Shirley Street



Nassau, New Providence

WE COMMAND YOU that within 14 days after service of this writ on you inclusive of the day of such service,  you do cause an appearance to be entered for you in an action at the suit of ZHIVARGO LAING of Freeport, Grand Bahama  and whose address for service is c/o CALLENDERS & CO., Counsel & Attorneys-at-Law, Chambers. Suite C, Regent Centre East, Freeport, Grand Bahama, Bahamas 
WITNESS,  His Lordship,  the Honourable Sir Burton Hall, Our Chief Justice of the Commonwealth of the Bahamas the 2nd day of  April in the year of Our Lord Two thousand and Eight

R E G I S T R A R
N.B. ‑ This Writ may not be served more that 12 calendar months after the   above date unless renewed by Order of the Court

DIRECTIONS FOR ENTERING APPEARANCE
The Defendants may enter appearance personally or by attorney either by handing in the appropriate forms, duly completed, at the Registry of the Supreme Court, Garnet J. Levarity Justice Centre, in the City of Freeport, in the Island of Grand Bahama, or by sending them to that office by post.

	
	STATEMENT OF CLAIM


	


1. The Plaintiff is a Cabinet Minister and has been designated Minister of State for Finance. The  Minister of  Finance of the Bahamas has various rights and duties under the Customs Management Act and  has delegated  responsibility for certain matters to the  Plaintiff  including:

1.1. Control and direction over the Comptroller of Customs, who is responsible for administering the said Act;

1.2. The power to permit goods to be imported in such form and manner and by such person as he may direct generally or in particular cases pursuant to Section 154 of the Custom Management Act.

2. In about February 2008, allegations were made in Parliament that the Plaintiff had exercised his powers unlawfully and/or for an improper purpose, specifically to benefit the Plaintiff’s sister-in-law, by arranging for the reclassification of a product known as “Mona Vie” from a class that attracted customs duty at 45% to a class that attracted customs duty at 10%.

Defamation by the First Defendant

3. The First Defendant is the former Comptroller of Customs.

4. On about 18 March 2008, the First Defendant gave an interview that was published in the Bahama Journal and on its website on 19 March 2008 (the “Press Interview”). The Press Interview contains words spoken by the First Defendant and reported by the Bahama Journal which are defamatory of the Plaintiff as follows:

That the instructions received by the Department of Customs from the Plaintiff placed the Mona Vie nutrition drink under the “wrong” classification and were both improper and illegal.

5. The First Defendant knew and intended that the words spoken in the Press Interview or its gist would be published by the Bahama Journal and authorised the repetition of the same. The terms of the Press Interview and the words complained of have been repeated by the Bahama Journal on various occasions since 19 March 2008.

6. In their natural and ordinary meaning the said words in the Press Interview spoken by the First Defendant mean and were understood to mean:

6.1. That in the discharge of his duties, the Plaintiff has acted unlawfully and has done so intentionally;

6.2. That in the discharge of his duties, the Plaintiff has acted improperly.

7. The said words spoken by the First Defendant in the Press Interview were calculated to disparage the Plaintiff in his office and profession as a Minister of State and Member of the House of Assembly of the Bahamas.

Defamation by the Second Defendant

8. The Second Defendant is a member of the House of Assembly.

9. On about 26 March 2008, the Second Defendant published and disseminated a document and an accompanying statement (“the Press Release”) on behalf of himself and the Progressive Liberal Party to the press at large. The Second Defendant knew and intended that the Press Release or its gist would be republished in the press and authorised the repetition of the same. The Press Release contains words which are defamatory of the Plaintiffs as set out in the Schedule hereto, and the words spoken by the Second Defendant at the said press conference (reported inter alia by the Bahama Journal on 27 March 2008), which sought to give the gist of the Press Release, were similarly defamatory of the Plaintiff.

10. In their natural and ordinary meaning the said words in the Press Release published by the Second Defendant, and spoken at the associated press conference, mean and were understood to mean:

10.1. That in the discharge of his duties, the Plaintiff has placed his own interest or that of a family member above the public interest and has demonstrated nepotism, by exercising purported powers for the primary purpose of benefiting a family member and in disregard of the public interest;
10.2. That, motivated by a desire to benefit a family member, the Plaintiff has acted unlawfully, knowing his actions to be unlawful, and induced the Comptroller of Customs to act unlawfully;

10.3. In the premises that that the Plaintiff has acted wrongly, improperly and without integrity, and has violated the public trust placed in him as a minister;

10.4. That the Plaintiff has misled Parliament.

11. The said words spoken by the Second Defendant at the press conference were calculated to disparage the Plaintiff in his office and profession as a Minister of State and Member of the House of Assembly of the Bahamas.

Defamation by the Third Defendant

12. The Third Defendant is a member of the House of Assembly.

13. On about 30 March 2008, the Third Defendant gave an interview that was broadcast on Island FM (the “Radio Interview”). The Radio Interview contains words spoken by the Third Defendant which are defamatory of the Plaintiff as follows:

“The only thing is that he allowed his family to exploit their access to him… There is a word to describe that: nepotism”.

14. The Third Defendant knew and intended that the words spoken in the Radio Interview or its gist would be repeated and published by the press at large and authorised the repetition of the same. The terms of the Radio Interview and the words complained of were repeated by the Bahama Journal on 31 March 2008.

15. In their natural and ordinary meaning the said words in the Radio Interview spoken by the Third Defendant mean and were understood to mean:

15.1. That the Plaintiff had deliberately allowed family members to exploit his position as a Minister of State;

15.2. That the Plaintiff had demonstrated nepotism, by exercising purported powers for the primary purpose of benefiting a family member and in disregard of the public interest.

16. The said words spoken by the Third Defendant in the Radio Interview were calculated to disparage the Plaintiff in his office and profession as a Minister of State and Member of the House of Assembly of the Bahamas.

17. By reason of the matters aforesaid, the Plaintiff’s reputation has been damaged and he has suffered distress and embarrassment.

AND THE PLAINTIFF CLAIMS:

(1) Damages for defamation;

(2) An injunction restraining the Defendants from further publishing the defamatory words;

(3) Costs;

(4) Such further or other relief as to the court may seem just.

SCHEDULE

1. …Mr Laing’s response has been less than forthright and evasive. Having reviewed all the facts, we find him in an inescapable conflict between his private interest and his public duty…

2. CONTRADICTION

We wish to draw the public’s attention to the following statement by Mr Laing on the 28th February: “I want only to say Mr Speaker; I want to assure this House that I did not at anytime, in any way, seek to give any advantage to any family member or anyone in relation to any product.”

The public ought to compare and contrast this to his first statement on the matter, which he gave on 13th February: “The written complaint was made by my sister-in-law (Monique Laing).”

The latter statement clearly contradicts the first.

3. What Mr Laing does not now admit and seeks to fudge is that his brother and sister-in-law benefited from his direct intervention in the matter.

4. As a result of the intervention of Mr Laing, who is the Minister responsible for the Customs Department, the Secretary of the Revenue intervened to the benefit of his brother and sister-in-law.

5. The fact is that by penning the instructions and by himself determining that the rate should remain at 10%, Mr Laing as a public official was acting and inviting the Comptroller of Customs to act in an illegal manner and to break the Law. The Comptroller’s public comments in the Bahama Journal state: “…the instructions received by the Department of Customs late last year to place the Mona Vie nutrition drink back under the ‘wrong’ classification was both improper and illegal.”

6. MR LAING’S WRONGDOING

Mr Laing does not appreciate his wrongdoing. He by his own statements has built a trap for himself and fallen into that trap. By each statement, he has further dug himself into a hole, which goes to the integrity and lawfulness of his actions as Minister… The Ministerial acts in this matter directly benefited his sister-in-law and brother. That violates the code of conduct for Ministers, which governs the behaviour of Ministers. Moreover, the Minister was seeking and inviting the Department of Customs to alter its procedure for the benefit of his brother and sister-in-law. He was asking the Department to act outside the Law.

This bold admission by Mr Laing of ministerial abuse…

7. …Minister Laing used his office to confer a benefit on his sister-in-law, in violation of the law and to the detriment of all other importers who do not enjoy her advantage…

8. An administration such as the FNM that says that a minister should not have his hand in the cookie jar has much to answer for this action where the Minister’s actions have resulted in a direct financial benefit for his brother and sister-in-law.

9. [The Plaintiff] seeks to escape the inevitable consequences of his bad and improper behaviour by saying that there was a general good as well. That does not excluse the behaviour. It confirms that he was seeking instead to provide a cover for his wrong ministerial actions.

10. [The Plaintiff] violated the trust that the Bahamian people placed in him.

11. [The Plaintiff] has by his own account exposed his behaviour of benefiting his family member by direct ministerial action, a clear case of nepotism.

12. ..the gravely improper conduct of Minister of State Zhivargo Laing in the scandal over special customs duty treatment for his relatives.

13. This abuse of the people’s business…

14. Our review reveals the contradictions and the evasion that are evident when you closely examine the three occasions on which Mr Laing has spoken in the House of Assembly on this matter.

15. …this intervention was illegal.

DATED April 2, 2008

CALLENDERS & CO.
Chambers

 Suite C, Regent Centre East

Freeport, Grand Bahama

Bahamas

Attorneys for the Plaintiff

And the sum of $


(or such sum as may be allowed on taxation) for costs, and also, in case the Plaintiff obtains an order for substituted service, the further sum of $

(or such sum as may be allowed on taxation).

If the amount claimed be paid to the plaintiff or its attorney or agent within fours from the service hereof, further proceedings will be stayed.

Provided that if it appears from the endorsement of the writ that the plaintiff is resident outside the scheduled territories, as defined by the Exchange Control Act, or is acting by order or on behalf of a person so resident, or if the defendant is acting by order or on behalf of a person so resident, proceedings will only be stayed if the amount is paid into Court within the said time and notice of such payment in is given to the plaintiff, his attorney or agent.

This writ was issued by:
CALLENDERS & CO.,
Counsel  & Attorneys-at-Law

Chambers,

Suite C Regent Centre East,

Freeport, Grand Bahama,

Bahamas

Attorneys for the Plaintiff
 I N D O R S E M E N T   O F   S E R V I C E

______________________
This writ was served by me at

on the Defendant

on

the





       



2008

Indorsed the




day of




2008

(Signed)

(Address)
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